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COMMONWEALTH POWERS (DE FACTO RELATIONSHIPS) BILL 2005 
Second Reading 

Resumed from 25 May. 
HON SUE ELLERY (South Metropolitan - Parliamentary Secretary) [5.16 pm]:  I thank members for their 
contribution to the debate.  I will comment on a number of issues raised, in particular those raised by Hon Simon 
O’Brien.  One issue was about the measures in other jurisdictions.  Hon Simon O’Brien was not correct when he 
said that other states are not providing for a similar referral in respect of same-sex de facto partners.  New South 
Wales and Victoria have already proceeded down that path, and Queensland, Tasmania and South Australia have 
indicated their intention to proceed down that path. 

Hon Simon O’Brien:  Which path was that? 

Hon SUE ELLERY:  Providing for a referral in respect of same-sex partners. 

Hon Simon O’Brien:  Of course they are; it’s a nationally agreed scheme. 

Hon SUE ELLERY:  Yes, but Hon Simon O’Brien suggested in his remarks that other states were not 
providing for that referral. 

Hon Kim Chance:  I distinctly remember you suggesting that. 

Hon Simon O’Brien:  You do not distinctly remember that! 

Hon SUE ELLERY:  I am happy to stand corrected if that is the case. 

Hon Simon O’Brien:  It’s not a big point. 

Hon SUE ELLERY:  Also, Hon Simon O’Brien implied that the commonwealth intended to legislate 
retrospectively under the reference of power.  In fact there has been no indication that the commonwealth intends 
to do that.  Indications to date are that the commonwealth intends to substantially follow the provisions of part 
5A of the Western Australian Family Court Act 1997, which are not retrospective in their operation.  Indeed, if 
the commonwealth were to legislate retrospectively, the Family Court of Western Australia would not be able to 
overturn a previous final order or settlement unless it was just or equitable to do so.  In any event, all 
considerations of the Family Court of Western Australia are guided by the Family Court Act, and it cannot make 
any order altering the property interests of parties unless it is just and equitable to do so. 

The provision that would enable the state to terminate the reference exists to protect the state’s constitutional 
position.  Without such a provision, it could be argued that the power to legislate in this area had been 
relinquished to the commonwealth forever.  Hon Simon O’Brien referred to amendments that he has put on the 
supplementary notice paper.  One of those amendments deals with this question.  I flag now - we can deal with 
this matter further during committee - that at a minimum, if we were to adopt the amendment that Hon Simon 
O’Brien is suggesting, it could significantly delay a state government, of whatever persuasion, from terminating 
that reference.  It would also not give the state the ability to bring those powers back to itself.   

Hon Giz Watson is correct in saying that the state is doing all it can in referring these powers so that they will 
apply to same-sex couples.  It will now be up to some future commonwealth government to legislate in this area. 

With those remarks about the specific matters that were raised during the second reading debate, I commend the 
bill to the house.   

Question put and passed. 

Bill read a second time. 

Committee 

The Deputy Chairman of Committees (Hon Louise Pratt) in the chair; Hon Sue Ellery (Parliamentary Secretary) 
in charge of the bill. 

Clause 1:  Short title and purpose -  
Hon SIMON O’BRIEN:  It is great to get to the committee stage of a bill, because it gives us the opportunity to 
go into matters in detail.  I listened with great interest, as I always do, to Hon Sue Ellery’s comments in 
conclusion to the second reading debate.  However, I had to reach for the bill to see whether she was talking 
about the same bill as the one I thought we had been debating.  I was surprised to hear some of the responses 
given by the parliamentary secretary to the questions that were raised during that debate, because they did not 
seem to jell with my understanding of the bill.  I have seen the 2005 bill that we are now considering.  I have 
also seen the 2003 bill that preceded it.  Those bills are identical.  However, I do not think those bills are the 
same bill as the one the parliamentary secretary was talking about.   
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I also was a member of the Standing Committee on Uniform Legislation and General Purposes that reported on 
this bill in 2003.  That committee specifically drew to the attention of the house some of the potential problems 
that the government now tells us do not exist.  The committee was chaired by a Labor colleague of the 
parliamentary secretary.  However, it produced a totally bipartisan report.  On several occasions during the 
second reading debate I referred members to that committee report - report 14 of April 2004.  Obviously I will 
need to do that again when we deal with some of the subsequent clauses.  It surprised me a little to hear some of 
the responses from the parliamentary secretary.  At least the committee stage will allow us to get down to 
tintacks and clarify any matters that may have been misunderstood on the part of any person.  If I have been 
misunderstood, I am happy to acknowledge that; that will place my mind at rest. 

I have put on the supplementary notice paper a proposed amendment to clause 3.  That amendment was initially 
flagged by Hon Peter Foss, QC.  Therefore, if there is any misunderstanding on the part of the parliamentary 
secretary about that amendment, perhaps we could call Hon Peter Foss before the Bar of the house, or invoke his 
advice in some other way.  Perhaps we could sit in a circle and hold hands - or perhaps he could descend from 
the ceiling like Tom Cruise!  I digress.  

I have also put on the supplementary notice paper a proposed amendment to clause 5.  This amendment came 
from the standing committee, and was put forward for consideration by the committee.  As the only current 
member of the uniform legislation committee, I have put that amendment on the supplementary notice paper in 
good faith, to ensure that it will be properly explored by the committee.  As I have indicated in the past, and as 
our former colleague Hon Peter Foss indicated when he was managing this bill, and its predecessor, on behalf of 
the opposition, although we are opposed to the bill, we are not opposed to it vigorously.   

Hon SUE ELLERY:  Hon Simon O’Brien did not invite me to comment.  However, I need to make some 
comments, because I was remiss in my remarks when I closed the second reading debate in that I did not 
acknowledge the work of the members of the Standing Committee on Uniform Legislation and General 
Purposes, nor the report produced by that committee.  I should have thanked the members of the committee, 
whether they be here or elsewhere, for their consideration of this bill.   
Clause put and passed.   
Clause 2:  Commencement - 
Hon SIMON O’BRIEN:  I have a question about the retrospective nature of this clause.  When we get to clause 
3 in due course, we will be able to deal with this matter in more detail.  Bearing in mind that this is uniform 
legislation, and that other states and territories are at varying stages of the legislative process in dealing with this 
legislation, I am interested to know whether the parliamentary secretary can give some indication of when this 
bill will be proclaimed.   
The aspects that would weigh on this issue are as follows: are we still waiting on other jurisdictions to catch up 
so that we will have a simultaneous commencement date and, therefore, a truly uniform system; for how long is 
that likely to be, if it is necessary; and, if there is a recalcitrant state or territory, at what point should we as a 
state just go ahead and make this reference anyway?  I note that the committee commented on the situation in 
other jurisdictions.  Unfortunately, the report I have is from the last Parliament and relates to the previous, 
although identical, bill.  The report discusses the provisions, but, of course, it relates to the situation as it applied 
on 26 February 2003.  Presumably, some other jurisdiction somewhere in the commonwealth must have made 
some progress.  Page 7 of the report noted that the Australian Capital Territory had not introduced a bill, and that 
there was a reluctance to refer powers to the commonwealth unless the legislation included all couples regardless 
of their sex.  Therefore, the matter was adjourned in February 2003.  The Northern Territory had referred these 
powers in 2003.  New South Wales had at that stage given its 2003 bill a second reading.  There are second 
readings and second readings in a bicameral system, so I am not sure how far advanced that process was.  
Queensland had passed an act in 2003 that was assented to.  In South Australia, Tasmania and Victoria, no bill 
had been introduced into Parliament at that time.  I guess those are the things that weigh on the commencement 
date.  I would not usually pause on such a clause, but perhaps with this bill it is relevant to do so. 
Hon SUE ELLERY:  There is no reason for Western Australia to delay proclamation; for example, to wait, as 
the member suggests we might, for all the other jurisdictions to fall into place.  New South Wales, Victoria and 
Queensland have already legislated.  It is up to the commonwealth to determine when it takes up the reference.  
Its judgment may well be coloured by the matters the member remarked upon.  I am advised that legislation has 
not even been drafted yet, so I cannot give the member any indication of time, but there is no reason for Western 
Australia to delay proclamation. 
Hon SIMON O’BRIEN:  I thank the parliamentary secretary for that observation.  To make it explicit, in effect 
the referral of the power, which would be implemented upon proclamation, does not really impact in the way I 
suggested, because it is up to the commonwealth to take up that referral and legislate.  Is that correct? 
Hon SUE ELLERY:  That is correct, as I advised. 
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Clause put and passed. 
Clause 3:  Definitions - 
Hon SIMON O’BRIEN:  I move - 

Page 3, line 7 - To insert after “Act” - 
 but does not extend to de facto relationships that ended before the commencement of Part 3 of 

the Family Law Amendment Act 2002 

I canvassed this matter during the second reading debate.  It has been raised by others during the course of 
debate on this bill and its predecessor.  Under clause 3(1), “de facto partner” means a person who lives or has 
lived in a de facto relationship.  A “de facto relationship” is defined as meaning a marriage-like relationship, 
other than a legal marriage, between two persons.  I think those definitions are consistent with other legislation 
that passed this Parliament in 2002, I think, to make changes to the Interpretation Act and provide definitions 
that were consistent with it.  The debate about what “de facto partner” and “de facto relationship” mean in the 
statutes of Western Australia has taken place at some length.  There is no need to revisit that matter.  If the 
statutes contain definitions relating to custody and other property matters, it strikes me that there should also be 
definitions of “superannuation matters” that are consistent; and, indeed, I believe there are.  We do not need to 
differ on that. 

The clause also contains a definition of “superannuation matters”.  The opposition does not disagree with that 
part of the subclause.  Subclause (2) reads - 

For the purposes of this Act, a de facto relationship exists even if a de facto partner is legally married to 
someone else or in another de facto relationship. 

This again causes us to revisit what was a very contentious area when we had the earlier debate on related 
matters.  Clause 3(2) again contemplates and deals with what for many would seem to be an absurd and unfair 
situation; namely, that a person can simultaneously have multiple de facto partners, or partners in seriatim over a 
period of time, and still be legally married to someone else.  This provision will avoid the potential problem that 
partners, either legally married or de facto, of any gender, may be queuing up to take out people’s assets upon 
separation, to plead for custody of children, or, in relation to this bill, to have a go at someone’s superannuation.  
The opposition believes, as it believed previously, that the course this government is taking is not the way to 
address those matters.  It potentially creates more problems that it fixes; therefore, we do not view that particular 
part of the legislation with any sympathy.  Because the definitions in clause 3(1) are consistent in established 
law, even though that was controversial when it was enacted, there is nothing wrong with having definitions that 
are consistent now in this further piece of proposed legislation.  However, that does not mean that we have to 
accept clause 3(2), which, frankly, revisits the same problems that were visited upon the community in the 
previous act that was passed in 2002. 

Subclause (3) refers to the meaning that is given to superannuation benefits in this legislation.  That is 
reasonable, given that it is a definitions clause.  We have another problem with subclause (4), which I alluded to 
in the second reading debate.  It states - 

This Act extends to de facto relationships that ended before the commencement of this Act. 

How far back does this definition go - today, last week, last Pancake Tuesday, or the relief of Mafeking? 

Hon Sue Ellery:  I haven’t heard of it. 

Hon SIMON O’BRIEN:  Mafeking is a place, not a personality.  How far back does this bill go in relation to de 
facto relationships that end before the commencement of this proposed act?  A couple of pages - pages 10 and 
11 - of the report of the Standing Committee on Uniform Legislation and General Purposes are devoted to this 
matter.  The Attorney General addressed this issue by saying - 

“If the referral power is made prospective only then it is assumed all the states will need to settle on a 
future date by which time all the States must have their referral legislation passed, so that the common 
date can be proclaimed for the commencement of their legislation.  This is never an easy task”. 

I am sure we all understand what the Attorney General meant when he made those remarks.  When there is a 
uniform system and the states are all making the laws of their individual jurisdictions, then if those laws are to be 
prospective only, there will be a series of commencement dates.  That is understood.  Therefore, the Attorney 
General said that, logically, the legislation must have a capacity to be retrospective to take it back to some 
common commencement date.  How far back do we actually go?  I indicated perhaps to the relief of Mafeking, 
although that would be an old de facto relationship.   
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There are millions of Australians who have had de facto relationships, there are millions of Australians who have 
had legal marriages, and there are millions of Australians who have had both legal marriages and de facto 
relationships within the terms of the legislation we are considering.  Therefore, the retrospectivity really matters.  
The committee discussed this issue on pages 10 and 11 of its report.  Is it an open-ended retrospectivity?  If it is, 
that could raise a whole range of problems in matters that have been settled in court when de facto relationships 
have broken up or, indeed, when marriages have been dissolved.  In this case we are talking about de facto 
relationships that have broken up.  Even when there has been recourse to a court to determine the division of 
property, will those cases be revisited because some former de facto partners want to get their hands on their 
respective former partner’s superannuation entitlement, including even a future entitlement?  Changing the law 
retrospectively in that way will open quite an extraordinary can of worms.  I am very interested to hear what the 
government has to say. 

Hon SUE ELLERY:  Hon Simon O’Brien canvassed a range of matters in his comments on clause 3, some of 
which he acknowledged were debated in the other place, especially with respect to the definition of de facto 
partner and de facto relationship.  I am not sure we will progress very far by revisiting those debates now.  
Indeed, he acknowledged that himself.  I will limit my comments to the motivation and potential effect of the 
amendment that the honourable member moved.  A potential difficulty and disadvantage may well be created to 
some people as a consequence of the amendment moved.  For those reasons the government does not support the 
amendment. 

I note that this issue, as the honourable member pointed out, was canvassed by the Standing Committee on 
Uniform Legislation and General Purposes, and the Attorney General provided some dialogue during the 
committee’s consideration of those matters.  In addition to the comments that the honourable member attributed 
to the Attorney General, the proposed amendment could well have the effect of shutting out superannuation 
claims in cases in which a de facto relationship had ended before the commencement of part 3 of the Family Law 
Amendment Act 2002, whether or not a final audit had been issued.  That could well be to the prejudice of some 
of the people involved in that arrangement.   

The honourable member is correct when he said that the amendment is consistent with section 205U of the 
Family Law Act 1997, which was inserted by part 3 of the Family Law Amendment Act 2002.  That section 
provides that part VA of the Family Law Act does not apply to de facto relationships that ended before the 
commencement of that part.  That part commenced on 1 December 2002.  Although the amendment would bring 
the legislation into line with that commencement date, it could also mean that the commonwealth could legislate 
with retrospective effect to 1 December 2002, thereby affecting some de facto couples in its operation, but not 
others.  Is that a reasonable outcome that we might want? 

For those reasons, the government is not of a mind to support the amendment.  I understand the committee’s 
deliberations, and I understand that the honourable member is seeking to bring it into line with the date in that 
other legislation.  I am not sure that the member intended it to have the effect that it may well have by the actions 
of the commonwealth, which could result in some people being treated differently from the way others are 
treated. 

Hon SIMON O’BRIEN:  The parliamentary secretary has correctly defined my intentions; that is, that we want 
people to be treated equally and equitably.  In considering the fine detail of this legislation and its implications, 
we want to make sure that there are no unintended consequences.  The same goes for the amendment standing in 
my name.  I do not want that to have unintended consequences.  The parliamentary secretary has drawn our 
attention to a very fair point - that the amendment could offend in a complementary way in the same way that the 
initial clause could potentially offend.  I am just trying to work out whether we have two wrongs and whether 
they make a right.  The parliamentary secretary said that under my proposed amendment, if a de facto 
relationship had ended to all intents and purposes before the date, but in respect of that relationship there had 
been no final order or final settlement, that would not be covered by this new law.  However, if a relationship 
had broken down or ended post the date that I am proposing, it would still be covered by this law, regardless of 
whether any final orders had been made.  I can see that there is a weakness in my proposed amendment.  
However, without this amendment, I am wondering whether this clause is more offensive still.  What credence 
does the government place on the potential nightmare situation that I have described, whereby a lot of former de 
facto partners from long ended de facto relationships could suddenly come out of the woodwork and want to 
litigate?  That is the obvious issue about which I and the opposition are concerned.  I would appreciate the 
government’s thoughts on that. 

Hon SUE ELLERY:  I will make two comments.  One is that I am advised that the commonwealth’s position to 
date indicates that the most likely outcome is that the commonwealth will seek to reach agreement with all the 
states on an arbitrary date.  Therefore, that may well colour the member’s judgment about whether he wants to 
proceed with his amendment in any event.  On the broader policy issue - if I can describe the member’s 
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description of queues of previous de factos as being a policy decision - I guess we need to not lose sight of what 
guides the court.  In fact, the Family Court is not there to satisfy the wishes of queues of de factos, if such things 
do indeed exist.  The court’s duty is to make orders, taking into account all the factors that are set out in its own 
act.  I draw the member’s attention, in particular, to section 205ZG(4) of the Western Australian Family Court 
Act 1997.  Of course, the overriding guidance to the court is that the court cannot make an order that alters the 
property interests of the parties unless it is just and equitable to do so.  That means that the court must take into 
account all the factors that the member suggests may well exist.  I am not sure that they do.  However, the court 
would need to have regard to all those matters when determining whether to alter the property interests of any 
one of those parties.  To a certain extent, there are provisions of the act that guide the court in how it makes its 
judgments in dealing with somebody’s property, and those go to the heart of it being just and equitable to do so.  
Those are the matters that the court must take into account.  The member may have faith in that or he may not.  
However, that is the legislative guide for the court.  I guess the government would say that we should place our 
trust in that overriding principle when determining whether we need to put something quite specific, along the 
lines that the member is suggesting, into this legislation. 
I appreciate the member acknowledging that the proposed amendment has the potential to create two classes of 
people dealt with under this legislation.  I believe there are two answers to that.  One is that, on the best advice 
that I have, it is likely - I cannot put it any stronger than that - that the commonwealth will reach agreements with 
all the jurisdictions and set one date for us all.  Secondly, that overarching provision of the parent legislation 
states that in making its determinations about property interests, these are the matters to which the court needs to 
have regard. 
Hon GIZ WATSON:  I hope I will not add to the confusion, but I want to try to clarify my understanding.  My 
advice is that this amendment is not necessary.  I just wanted to check whether the parliamentary secretary could 
follow the logic of the advice that I have received, because it is slightly different from what has been discussed 
in this place.  As I understand it, the Family Court Amendment Act 2002 came into effect on 1 December 2002.  
Through this act, a new part 5A dealing with de facto relationships was inserted into the Family Court Act 1997.  
This new part gave the Family Court the power to deal with issues arising from the breakdown of de facto 
relationships, including property disputes.  That is the background to it.  Section 205U of the Family Court Act 
1997 specifically provides that part 5A does not extend to de facto relationships that ended before the 
commencement of the Family Court Amendment Act 2002.  I am arguing that the amendment is not necessary 
because the powers to deal with superannuation interests will be exercised under part 5A of the Family Court 
Act 1997, which applies only to de facto relationships that ended before the commencement of the Family Court 
Amendment Act 2002.  Does that make sense? 

Hon SUE ELLERY:  The honourable member is correct.  However, we are giving a reference to the 
commonwealth, which will need to draft its own legislation.  In doing that, it need not have regard to the time-
specific provisions of our legislation. 

Hon SIMON O’BRIEN:  That was useful.  I thank members for that input.  It is funny how things can change.  
I was perusing the standing committee’s report, and I went to page 36, which contains some excerpts from 
minutes of a Standing Committee of Attorneys General meeting in November 2002, discussing just this matter.  
It refers to Mr Williams introducing this item, which was about de facto relationships law, and seeking a 
reference from the states on this matter.  It states -  

Mr McGinty noted that at the last meeting States and Territories had expressed their disappointment at 
the Commonwealth’s opposition to exercising power in relation to same sex couples.   

Ms Jackson from Tasmania agreed.  Further on, it states -  

Mr McGinty advised that WA has legislated to put de facto property and custody disputes into the 
family court for both heterosexual and same sex couples.  It will provide a comprehensive scheme from 
1 December for all ex nuptial children and property disputes.  

The following was minuted as being said by Mr McGinty -  

WA will not refer power in relation to de factos unless the Commonwealth picks up the same sex 
reference. 

That is interesting.  In fact, the same Attorney General is sponsoring this bill.  In fact, he was sponsoring it as 
early as 2003, and that meeting was in November 2002.  Therefore, I guess it just shows that, if nothing else, 
Mr McGinty is a pragmatic, if rather Fabian, Labor Attorney General.  It just shows how important it is that we 
nail down these matters.  Members will have to wait until after dinner to find out what happens. 

Sitting suspended from 6.00 to 7.30 pm  
Hon SIMON O’BRIEN:  Before the dinner break we were focused on the question of retrospective operation.  
We have been told by the government that, in a nutshell, the length of retrospectivity will rest with the 
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commonwealth and that we should have faith in the court that it will apply laws in an equitable manner, having 
regard to the circumstances that exist at the time.  With the input of the crossbenches, that would seem to be 
enough to put paid to the future of my amendment.  Nonetheless, the opposition restates its concern that, even in 
the presence of final orders having been made for former relationships, we could still see litigation testing this 
legislation and causing people to be required to defend actions brought against them by former partners and their 
lawyers.  We think that would be a very bad thing.  However, we have debated the issue and it is now up to the 
will of the committee to be determined. 
Amendment put and negatived. 
Clause put and passed. 

Clause 4 put and passed. 

Clause 5:  Termination of references - 

Hon SIMON O’BRIEN:  I move - 

Page 4, after line 9 - To insert - 

(6) A proclamation is to be made under this section if and only if the making of that 
proclamation has been recommended by resolution passed by both Houses of 
Parliament of this State. 

This matter is discussed in some detail in the committee’s report at pages 13 to 16.  The discussion by the 
committee considers a range of matters, particularly the termination of references generally - that is what it is all 
about.  The present clause 5 tells us that the government, the sponsor of this bill, is prepared to contemplate that 
circumstances can arise whereby this reference of power may need to be terminated.  It proposes to do so by 
proclamation if that eventuality arises.  A couple of points need to be made about this.  Firstly, in view of the 
recent consideration of clause 3 on the question of retrospectivity, I invited the committee to contemplate the 
possible consequences of retrospectivity in allowing de facto partners to revisit, at the instigation of only one of 
the partners, the question of the final division of assets, this time taking into account the other former de facto 
partner’s superannuation assets - whether they have been realised since the break-up, whether they are being 
realised at the time by virtue of a pension or other superannuation payment, or whether they will be realised at 
some stage in the future.  The committee has decided on that matter and has voted in favour of clause 3.  
Therefore, we have to move on.  Nonetheless, the opposition’s concerns remain.  Therefore, there may be a 
situation in which there are break-ups, and the circumstances that go with them by way of distribution of assets 
and property, including superannuation, being decided retrospectively.  We do not know what the retrospective 
date will be, if any, but it appears likely there will be one.  If this is further compounded by a termination of 
reference, we end up with the absurd situation that a law passed and proclaimed tomorrow may affect de facto 
relationships that were finished, and even subject to a final order years ago, as well as current and future de facto 
relationships that may come to an end.  Then, for some reason, it may be found necessary to terminate this 
reference of power so that, suddenly, it will all be off the agenda again and cannot be dealt with by a federal 
jurisdiction.  How absurd would that be?  That is the first point and that is a matter for the government because 
this is its bill.  However, it is a point that needs to be made, and it shows the potential perils of this sort of 
legislation.  There is nothing we can do about that.  If that is what the government will do, only time will tell 
whether it becomes less painful in terms of that which I have just enunciated. 

The second matter we have to consider is whether a state government of the day can simply decide that it wants 
to cease this reference and do so by proclamation.  At the moment, this proposed law is going through the 
normal conventional channel of being progressed through this bicameral Parliament, which passes laws after it 
has considered them.  Such laws would normally be set aside only by some subsequent act of that same 
Parliament.  The process of enactment, amendment and repeal of legislation is something with which we are 
familiar in this chamber.  This is a matter on which I will ask the government to respond.  When we require an 
act of Parliament to refer this power, why do we want it to be subject to revocation simply by a proclamation of 
some future government?  It seems to me that executive power should not be able to undo an act of Parliament; it 
should return to this Parliament.  The standing committee has proposed a mechanism for that to take place.  It is 
not a revoking act as such, but another system by which both houses must agree to undo the law they have 
agreed to in the first place.  I ask the parliamentary secretary for her reflections on that point. 

Hon SUE ELLERY:  The government does not support the amendment moved by Hon Simon O’Brien.  Before 
putting the position of the government, I acknowledge the recommendation of the standing committee report and 
the deliberations of that committee in reaching a conclusion that this is a reasonable amendment to seek.  
However, it may well be that, in accepting a referral and putting it into operation, the commonwealth introduces 
legislation that does not reflect the policy circumstances that led to the state Parliament considering this bill.  If 
that were the case and we were to proceed to put in an amendment that required consideration by both houses of 
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Parliament, the government of the day, whichever party that may be, would not be in a position to ensure that the 
policy deliberations of the commonwealth did not implement that referral in a way that was not intended when 
this legislation was put into place.  That is a double negative, so I will try to make it a bit clearer.  The 
amendment would indeed have the effect of providing greater parliamentary scrutiny of the decision to terminate 
the referral.  That may be a good thing and may be appropriate in certain circumstances.  Indeed, it is reflected in 
some of the legislation that the house has passed.  However, in this case we are talking about a referral of a very 
specific nature, and the amount of time it would take for both houses to give due consideration to terminating the 
referral may result in disadvantage to the state, or mean that the policy considerations that led to this piece of 
legislation were somehow diminished or diverted by action taken by the commonwealth.  We have given 
consideration to the deliberations of the standing committee and to the arguments articulated on behalf of the 
committee by the honourable member.  However, in this circumstance we are talking about a referral of quite a 
specific nature and we feel parliamentary consideration would potentially be a very time-consuming matter, and, 
meanwhile, events could have moved on and an imposition may have been made on the way in which Western 
Australia operates its Family Court legislation, which may not be in the interests of the state. 

Hon SIMON O’BRIEN:  The opposition is quite prepared to recognise the government’s proposition that there 
could be a need in the future to revoke this referral of power, as there could be for any referral of power.  
Hypothetically, we could consider circumstances that may arise at some stage in the future, but it is not wise to 
hypothesise about this but simply to recognise the way that the world sometimes goes.  There is a chance that 
circumstances could arise that make it necessary for us to revoke this referral of power.  Hon Sue Ellery went as 
far as to speculate that that could result from a fundamental change in the understanding between the states and 
the commonwealth about the nature of the referral and what it was meant to achieve.  That is as far as we need to 
go with that, but that is recognised.  I have some insider’s knowledge because I am currently chair of the 
standing committee, and I was a member during the time of the previous government from the inception of the 
committee.  I would go so far as to say that I am sure that if a referral bill came before the standing committee 
that did not contemplate revocation, that would in itself excite some comment.  We all agree on that need. 
However, where we disagree is on whether or not Parliament has a role in the revocation of its own acts.  That 
which Parliament has made through due process as an act of Parliament should not be undone by an action 
following a decision purely of the executive.  This is a very narrow and, in the scheme of all that we contemplate 
in this chamber from time to time, a very small matter, although it has the capacity to affect individuals very 
significantly.  Nonetheless, it is a very narrow referral of powers dealing with a single and discrete matter.  
However, I respectfully submit to all members that this is, or is proposed to be, an act of this Parliament.  If we 
pass acts of Parliament that allow future executive action, made on whatever capricious, political or ideological 
grounds, to simply undo and do away with those acts, we would be on a slippery slope.  The next time we are 
required to contemplate such a revocation model, it may not be on something as narrow and discrete as this 
measure.  We would find the slippery slope inhabited by ever more examples of revocation being proposed by 
executive action alone rather than the Parliament deciding when its acts should be revoked. 
On that fundamental basis, the standing committee, in its recommendation, makes a good argument of which all 
of us should be cognisant, whether in opposition, in government or on the crossbenches listening closely to the 
debate, fully aware that perhaps a single vote may sway the view of the collective wisdom of the house.  If the 
former chairman of the committee had not been called away on urgent business, I would be imploring her to 
rally around as well. 
Without going into a great deal more detail, the report offers some examples or suggestions of how a revocation 
that has regard for the involvement of the Parliament may take place.  In fact, other reports have contemplated 
this matter in even more detail and they are all at the disposal of members who wish to refer to them.  What is 
considered here is a way that recognises that, because of the narrow nature and scope of this referral, perhaps it 
is appropriate to have a relatively simple and potentially easily done mechanism for the Parliament to revoke its 
act.  The committee discussed the question of the Queensland model making the revocation a form of 
subordinate legislation and, therefore, subject to disallowance.  That was contemplated.  Speaking as a 
parliamentarian, I do not think that is an appropriate way to revoke an act of Parliament either but, in any case, 
as the standing committee discussed from paragraph 728 onwards in its report, because of the structure of the 
Interpretation Act 1984, it would be very difficult for a proclamation of the sort contemplated by this bill to be a 
form of disallowable instrument.  Inadequate as it was, we do not need to go any further down that path.  
However, the standing committee invited the house to consider what it calls the affirmative resolution procedure 
and the negative resolution procedure, which are dealt with at paragraphs 735 and 736 of its report.  That 
recommendation finds voice in the amendment that I have proposed.  The resolution procedure recommended by 
the committee is a much swifter way of dealing with a revocation than by, say, passing a bill through both 
houses.  It can be dealt with in the Legislative Council anyway by notice of motion, by the motion being 
subsequently made an order of the day and the order of the day being dealt with at the government’s 
convenience.  That is potentially much quicker than the passage of a bill through both houses and, therefore, 
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does not offend on that ground.  In relation to the time, if the Legislative Council and the Legislative Assembly 
decided in their wisdom that this bill would become an act, I do not know whether we should be saying, “Hang 
on, there might be a need to revoke this entire statute at a moment’s notice when we suddenly discover some 
horrible unforeseen circumstance which has to be addressed at the drop of a hat.”  That will not happen.  Indeed, 
the government recognises that in the form that clause 5 takes, which tells us that even if a proclamation were to 
be made in the Governor’s name, the revocation could not take place until three months - and it may even be 
longer - after that proclamation was published.  It, therefore, would be possible for the Parliament to deal with an 
urgent revocation within that three-month time frame.  It would be very unusual if the Parliament did not sit for a 
continuous period of three months.  It does not happen very often, although it could happen over an election 
period; but if it did, so be it.  The whole thrust of what I am saying in speaking to this amendment is that 
Parliament should jolly well take some positive action to revoke its laws, rather than simply allow someone 
somewhere else in the executive to say that this act is done away with.  That is the basis for the amendment.  I 
am sorry that I have been brief about it, but I will conclude my remarks at that point. 

Hon GIZ WATSON:  I have listened with a great deal of interest to the debate on this amendment.  I apologise 
to the parliamentary secretary if I had indicated during the break that the Greens (WA) were thinking of not 
supporting this amendment, because I am inclined to support the committee’s recommendation.  We have 
standing committees that consider matters in some detail and the argument that both the committee and 
Hon Simon O’Brien have made about the primacy of the Parliament in this matter is one that we support.  I am 
not greatly persuaded by the parliamentary secretary’s response about the issue of timing.  We all know that 
issues can be dealt with through Parliament fairly rapidly if that is the decision of the government of the day.  I 
guess I am saying to the parliamentary secretary that unless there is some other reason to oppose this 
amendment, other than the case that she has made about timing, we will support it. 

Hon SUE ELLERY:  I thought I knew what the will of the committee would be, but clearly I did not.  The 
government’s position is related to the practical elements of the proposed amendment.  However, if it is the will 
of the committee to accept the amendment, so be it.  It will not cause great offence to the bill.  It may have some 
practical flow-on effects but they remain to be seen. 
Amendment put and passed. 
Clause, as amended, put and passed. 
Title put and passed.  
Bill reported, with an amendment. 
 


